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Introduction | Whakataki

Overview

1. This interpretation statement explains the tax residence rules in the Income Tax Act
2007 (the Act).

2. The analysis in this statement is in three parts:

. Part 1: Tax residence of natural persons (individuals), from page 7, which
covers:
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o) how to determine whether a natural person (individual) is tax resident in
New Zealand;

o] the relationship between the New Zealand domestic tax residence rules
and the residence articles contained in New Zealand's double taxation
agreements (DTAs); and

o] the transitional resident rules — under which new migrants and returning
New Zealanders may be entitled to temporary tax exemptions for certain
foreign-sourced income.

] Part 2: Tax residence of companies, from page 72, which covers:
o] how to determine whether a company is tax resident in New Zealand; and
o] the consequences of a company being a dual resident.

. Part 3: Tax residence and trusts, from page 103, which covers residence and
the taxation regime for trusts. How trust income is taxed depends on whether it
is beneficiary income or trustee income, and on the residence of persons
connected with the trust — the trustee, settlors and beneficiaries.

Relevance of tax residence

3. The concept of tax residence is a central feature of the Act and the Goods and Services
Tax Act 1985 (the GSTA 1985). Tax residence may also be relevant for student loan
borrowers who are away from New Zealand. The relevance of tax residence in New
Zealand is explained below.

Income Tax Act 2007

Scope of taxation in New Zealand - main relevance of tax residence

4.

Under the Act, the main relevance of tax residence is that it determines whether a
person is assessable for tax on worldwide income or only on New Zealand-sourced
income (s BD 1(5)).

New Zealand residents are assessable on worldwide income (other than exempt
income and excluded income). They may be entitled to a credit for foreign tax paid on
foreign-sourced income or gains (see further from [35]).

Non-residents are assessable only on New Zealand-sourced income (other than
exempt income and excluded income).
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Working in New Zealand during a short-term visit

7. Income a non-tax resident derives from performing personal or professional services in
New Zealand during a visit to New Zealand will be exempt income if certain criteria are
met." The visit generally cannot be for more than 92 days — though this may be
extended to 183 days if there is a DTA between New Zealand and the other country. If
the visit is for more than 92 days (or 183 days, as relevant), all income derived from the
time of arrival is subject to tax in New Zealand. For further information, see Inland
Revenue's website: New Zealand-based employee of an overseas employer.

Working for Families tax credits

8.  Taxresidence is also relevant to a person’s eligibility for Working for Families tax
credits, including Best Start (which is a payment for families with a newborn baby).

9. However, there are further additional residence requirements that either the principal
caregiver or the dependent child must meet for the purposes of Working for Families
tax credits (ss MC 5 and MD 7). These relate to:

" being "New Zealand resident” as defined in s MA 8 — which means ordinarily and
lawfully resident, other than only because of holding a temporary entry class visa;

] presence in New Zealand; and

" the transitional residence status of the principal caregiver and their spouse or
partner (see from [150]).

Foreign superannuation schemes

10.  Tax residence is also relevant to the rules for the taxation of interests in foreign
superannuation schemes. In particular, it is relevant in the following situations:

" Since 1 April 2014, lump sum withdrawals or transfers from foreign
superannuation schemes are generally taxed on an amount that approximates
the gains made during the period the person is a New Zealand resident under
either one of two new methods: the schedule method or the formula
method. Both methods require the person to determine the length of their
"assessable period” (s CF 3(8)). The duration of a person’s tax residence is
relevant to determining the length of the assessable period.

" However, there is an exemption period for lump sum foreign superannuation
withdrawals or transfers for people who acquired the interest in the scheme

" These rules do not apply to non-resident public entertainers. There are specific rules that may be
relevant to entertainers: see IS 19/03: Income tax — Exempt income of non-resident entertainers.
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when they were non-resident? (see ss CW 28B and CF 3). The exemption period
runs until the end of the 48th month after the month in which the person
satisfied the residence requirements in the Act (see s CF 3(6)). This is similar to
the temporary exemption for transitional residents.®> However, unlike the
transitional resident rules, there is no minimum period of non-residence required
to qualify for the exemption period.

" Since 1 April 2014, the foreign investment fund rules (the FIF rules) generally no
longer apply to interests in foreign superannuation schemes. However, one
situation where the FIF rules continue to apply is where a person acquires an
interest in the foreign superannuation scheme while they are a New Zealand
resident (see the definition of “FIF superannuation interest” in s YA 1).

Goods and Services Tax Act 1985

11. Under the GSTA 1985, residence is relevant for determining the place of supply of
goods and services. In particular, under s 8(2) of the GSTA 1985 supplies by:

. residents are deemed to be made in New Zealand; and

. non-residents are generally deemed to be made outside New Zealand

12.  The term “resident” in the GSTA 1985 means resident as determined in accordance
with the tax residence rules in the Income Tax Act (ss YD 1 and YD 2), but excluding
s YD 2(2), and ignoring the back-dating rules in s YD 1(4) and (6). However, the
definition of resident in the GSTA 1985 also provides that a person is deemed to be
resident in New Zealand:

. to the extent they carry on a taxable activity or any other activity in New Zealand
while having any fixed or permanent place in New Zealand relating to that
activity; and

. if the person is an unincorporated body (which includes a partnership, a joint

venture, and the trustee of a trust) that has its centre of administrative
management here.

13. Supplies by non-residents may be treated as being supplied in New Zealand under
s 8(3), (4) and (4B) of the GSTA 1985.

2 Provided they have not had such an exemption period before acquiring the interest.
3 Discussed from [150].
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Student Loan Scheme Act 2011

14.  Tax residence under the Act may also be relevant for the purposes of the Student Loan
Scheme Act 2011 (the Student Loan Scheme Act).

15.  In some circumstances, student loan borrowers who are not physically in New Zealand
may be treated as being physically in New Zealand.

16.  Being physically in New Zealand, or treated as such, is relevant to whether a borrower
is “New Zealand-based"* for the purposes of the Student Loan Scheme Act. Whether a
borrower is New Zealand-based determines whether their loan is interest-free and
determines the repayment obligations that will apply to them.

17.  In some situations where borrowers who are not physically in New Zealand may be
treated as being physically in New Zealand, there is a requirement that the borrower is
tax resident in New Zealand. This is the case, for example, where there is an unplanned
absence from New Zealand or an unexpected delay in returning to New Zealand.

18. In addition, tax residence may be relevant to a New Zealand-based borrower’s filing
requirements under the Student Loan Scheme Act.

Absentees

19.  An "absentee” is defined in s YA 1° as someone who has not been tax resident in New
Zealand during any part of the tax year. Absentees are, therefore, non-resident —
though a non-resident may not be an absentee (for example, in the year they become
non-resident they will not be an absentee).

20. There are a number of tax consequences arising from being an absentee — the main
ones being that an absentee cannot receive tax credits for charitable or other public
benefit gifts (s LD 2) and does not qualify for the child taxpayer exemption
(s CW 55BB).

Analysis | Tatari

21.  As noted at [2], The analysis in this interpretation statement is in three parts:

" Part 1: Tax residence of natural persons (individuals) — from page 7.
" Part 2: Tax residence of companies — from page 72.
" Part 3: Tax residence and trusts — from page 103.

4 Defined in s 4(1) of the Student Loan Scheme Act.
> Other than for the purposes of subpart HD (Agents).

Page 7 of 133



IS XX/XX | Issue date

Part 1: Tax residence of natural persons (individuals)

Overview

When an individual is a New Zealand tax resident

22.

23.

24.

25.

26.

An individual is a New Zealand tax resident if they:

. have a permanent place of abode in New Zealand, even if they also have a
permanent place of abode elsewhere (s YD 1(2)) (the permanent place of abode
rule); or

. have been personally present in New Zealand for more than 183 days in total in

any 12-month period (s YD 1(3)) (the 183-day rule); and:

o) have not ceased to be tax resident under the 325-day rule (see [27] and
[28]); and

o} are not treated as being non-resident because they are employed under
the recognised seasonal employment scheme (see from [131]); or

. are personally absent from New Zealand in the service of the New Zealand
Government (see from [147]).

The permanent place of abode rule is the overriding tax residence test for individuals.
This means that if a person has a permanent place of abode in New Zealand, they are
tax resident here regardless of any of the other rules.

The courts have described a permanent place of abode in New Zealand as being a
place where a taxpayer habitually resides from time to time even if they spend periods
of time overseas. A person must have a place of abode (that is, a dwelling) in New
Zealand to potentially have a permanent place of abode here, but they do not need to
own the place of abode and it does not need to be vacant or able to be occupied
immediately.

If a person is tax resident under the 183-day rule, they are treated as resident from the
first of those 183 days (s YD 1(4)), unless they acquired a permanent place of abode in
New Zealand earlier than the first of those 183 days — in which case they are resident
from the date they acquired a permanent place of abode.

The permanent place of abode test is most relevant to people leaving New Zealand.
People moving to New Zealand typically become resident under the 183-day rule
(because residence under that test back-dates to the first counted day of presence)
and do not need to consider the permanent place of abode test. However, in some
situations someone moving to New Zealand could establish a permanent place of
abode in New Zealand before to the first day of presence counted for the 183-day rule
(for example, because they are wrapping up their affairs in another country while
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moving between the two countries and do not spend more than 183 days in New
Zealand before they establish a permanent place of abode here). Also, there may be
situations where someone does not move to New Zealand as such, but lives between
New Zealand and another country or countries. In that situation, New Zealand
residence could be triggered under either test.

When an individual ceases to be a New Zealand tax resident

27.

28.

An individual who is tax resident in New Zealand only because of the 183-day rule
(that is, they do not have a permanent place of abode in New Zealand) will cease to be
tax resident if

. they are personally absent from New Zealand for more than 325 days in total in a
12-month period (s YD 1(5)) (the 325-day rule); and

. they are not absent from New Zealand in the service of the New Zealand
Government (see from [147]).

If a person ceases to be tax resident under the 325-day rule, they are treated as not
resident from the first of those 325 days (s YD 1(6)), provided they did not have a
permanent place of abode in New Zealand at any time during the 325-day period.
Because the permanent place of abode rule is the overriding tax residence test for
individuals, someone cannot cease to be tax resident any earlier than the day after the
day they cease having a permanent place of abode in New Zealand.

Personal presence in or absence from New Zealand

29.

30.

31.

32.

The 183-day and 325-day rules refer to a person being personally present in or
personally absent from New Zealand.

“New Zealand" is defined in s YA 1 as including the continental shelf. It also includes
the water and airspace above any part of the continental shelf beyond New Zealand's
territorial sea® to the extent to which exploration or exploitation of that part of the
continental shelf or its natural resources may be undertaken there.

However, s 13 of the Legislation Act 2019 provides that when “New Zealand” is used as
a territorial description it means the islands and territories within the Realm of New
Zealand, excluding the Cook Islands, Niue, Tokelau and the Ross Dependency.

This means physical presence in or absence from New Zealand is limited to the main
islands and closer offshore islands of the Realm of New Zealand.

6 As defined in s 3 of the Territorial Sea, Contiguous Zone, and Exclusive Economic Zone Act 1977.
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33. Presence in New Zealand embassies or New Zealand consulate offices overseas is not
personal presence in New Zealand.

How part days of presence or absence are treated

34.  In applying the 183-day and 325-day rules, a person who is personally present in New
Zealand for part of a day is treated as present in New Zealand for the whole day and
not absent for any part of the day (s YD 1(8)). For example, if someone arrived in New
Zealand at 3pm on 28 July, that day would be counted as a full day of presence.
Similarly, if someone left New Zealand at 6am on 10 May, that day would be counted
as a full day of presence.

If someone is tax resident in more than one country

If New Zealand has a DTA with the other country

35. If someone is tax resident both in New Zealand and another country under the
domestic law of each country, and there is a DTA between the countries, a series of
“tie-breaker” tests is applied to allocate tax residence to one of the countries for the
purposes of the DTA. The DTA then determines, based on this allocated tax residence,
what taxing rights each country has in relation to matters covered by the DTA. See
further from [184].

36. If both countries have some right to tax a particular item of income or gain that a
person has, the person may be entitled to a credit for foreign tax paid on foreign-
sourced income or gains. For further information, see IS 16/05: Income tax — Foreign
tax credits — How to claim a foreign tax credit where the foreign tax paid is
covered by a Double Tax Agreement.

If New Zealand does not have a DTA with the other country

37. If someone is tax resident both in New Zealand and another country under the
domestic law of each country, and there is not a DTA between the countries, they are
assessable in New Zealand on their worldwide income (other than exempt income and
excluded income) but may be entitled to a credit for foreign tax paid on foreign-
sourced income or gains. For further information, see IS 14/02: Income tax — Foreign
tax credits — What is a tax of substantially the same nature as income tax
imposed under s BB 1?
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Transitional residence - temporary tax exemptions for new migrants and returning
New Zealanders

38.

39.

40.

41.

New migrants and returning New Zealanders who have been non-resident for at least
10 years may be eligible to be transitional residents. Transitional residents are entitled
to temporary tax exemptions for certain foreign-sourced income. However, neither
they nor their spouse or partner can receive Working for Families tax credits (including
Best Start).

It is important to note that if a person who is a transitional resident applies for
Working for Families tax credits (including Best Start), or if their spouse or partner
does, this application is treated as an election for both parties to no longer be
transitional residents. This deemed election cannot be reversed. Therefore, careful
consideration should be given (and professional advice sought if necessary) to a
decision to apply for Working for Families tax credits during the transitional residence
period.

Transitional residents may receive FamilyBoost tax credits (which provide caregivers
with financial assistance for early childhood education costs). Applying for FamilyBoost
is not treated as an election to no longer be a transitional resident.

The rules for transitional residence are discussed from [150].

Flowchart - How to determine whether an individual is tax resident in
New Zealand

42.

Figure | Hoahoa 1 contains a flowchart that sets out what needs to be considered to
determine whether an individual is tax resident in New Zealand.
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Figure | Hoahoa 1: How to determine whether an individual is tax resident in New
Zealand
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Permanent place of abode

43.

44,

45.

46.

47.

The permanent place of abode test is set out in s YD 1(2), which says:

YD 1 Residence of natural persons

Permanent place of abode in New Zealand

(2) Despite anything else in this section, a person is a New Zealand resident if they have a
permanent place of abode in New Zealand, even if they also have a permanent place of
abode elsewhere.

The permanent place of abode test applies “despite anything else” in s YD 1. This
makes the permanent place of abode test the overriding residence rule for individuals.
This means a person is a New Zealand resident if they have a permanent place of
abode in New Zealand, irrespective of any of the other rules.

The term “permanent place of abode” is not defined in the Act.

CIR v Diamond [2015] NZCA 613 is the leading New Zealand case discussing the
meaning of permanent place of abode. The permanent place of abode test has been
considered in New Zealand in different factual contexts in Van Uden v CIR [2018]
NZCA 487, and in several Taxation Review Authority cases. There is also Australian
case law on the meaning of permanent place of abode — most notably FCT v Applegate
79 ATC 4307 (FCAFC), as the New Zealand legislative history shows that Parliament
intended to adopt the test as articulated in Applegate.’

The following discussion of what it means to have a permanent place of abode, and
the relevant factors to weigh up in determining whether someone has a permanent
place of abode in New Zealand draws on the principles from the case law.

Meaning of permanent place of abode

48.

49.

The Court of Appeal has described “permanent place of abode” as meaning a place
where a taxpayer habitually resides from time to time even if they spend periods
of time overseas (Diamond and Van Uden).

Permanent means the opposite of temporary, and the Court of Appeal observed in
Diamond that something is permanent when it is “continuing or designed to continue
indefinitely without change” (at [para 48]). However, it is clear from the New Zealand
case law that the person does not need to intend to live somewhere for the rest of

7 As noted in Diamond.
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50.

51.

52.

53.

54.

their life for it to be their permanent place of abode (Case H97 (1986) 8 NZTC 664
(TRA), Case J98 (1987) 9 NZTC 1,555 (TRA), Case Q55 (1993) 15 NZTC 5,313 (TRA)).

A person can be resident in New Zealand under the permanent place of abode test
even if they also have a permanent place of abode outside New Zealand. The focus is
not on determining which place the person has the strongest connections to, but on
whether their place of abode here is a permanent place of abode. See further from
[103].

A dwelling is required

A person must have a place of abode (that is, a dwelling) in New Zealand to potentially
have a permanent place of abode here. This is because, as pointed out by the Court of
Appeal in Diamond (at [xx]), "abode” means a "habitual residence, house or home or
place in which the person stays, remains or dwells”.

A person needing to have a dwelling in New Zealand to potentially have a permanent
place of abode here does not mean the person needs to own the dwelling. For
example, the property might be rented, held in a family trust, or owned by a family
company or other family member.

A place of abode does not need to be vacant or able to be occupied immediately by a
person to be a permanent place of abode for them. Someone who is temporarily
overseas may lease their property to a third party or enable someone else to use it
during their absence. A place of abode can be a person’s permanent place of abode
even if it is rented to or used by someone else while the person is overseas. If the
person habitually resides in the property, despite being absent from New Zealand for a
time, the property can still be their permanent place of abode, irrespective of whether
the property is occupied by someone else for limited periods. See, for example,

Case Q55, Case F138 (1984) 6 NZTC 60,237 (TRA), Case J98 and Case J41 (1987) 9 NZTC
1,240 (TRA).

However, simply having a dwelling in New Zealand is not sufficient. The dwelling must
be the person’s permanent place of abode. The discussion from [58] explains how to
determine whether this is the case.

When the test needs to be considered

55.

The permanent place of abode test is usually considered when someone who has
habitually resided at a dwelling in New Zealand has left New Zealand for a time. In
that situation, the question is whether they can be regarded as continuing to
habitually reside at their place of abode in New Zealand, despite a period or periods
of absence, such that it can still be considered to be a permanent place of abode for
them. The factors discussed from [68] help determine that question.
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56. The permanent place of abode test can also be relevant when someone who was not a
New Zealand tax resident, and who has not become resident under the 183-day rule,
establishes a place of abode here. The question in that scenario is whether, and at
what point, the person can be considered to have begun habitually residing at their
abode here, such that it can be considered to be their permanent place of abode
(irrespective of whether they also have a permanent place of abode outside New
Zealand).

57. The permanent place of abode test may also be relevant in other contexts, such as if
someone moves between New Zealand and another country or countries.

How to determine whether someone has a permanent place of abode in New
Zealand

An overall assessment of the circumstances is required

58. Deciding whether someone habitually resides at a dwelling here such that it is a
permanent place of abode for them requires an overall assessment of the person'’s
circumstances and the nature and quality of the use the person habitually makes of the
place of abode. It is not just the situation during the person’s absence from New
Zealand that is relevant. The situation before and after periods of absence from New
Zealand should be considered in assessing how close the person’s connection with
their place of abode is (Diamond, Van Uden and Case Q55).

Factors to consider

59. In determining whether a person habitually resides at a place of abode in New Zealand
such that it is a permanent place of abode for them, it is necessary to consider the:

. continuity and duration of the person’s presence in New Zealand (discussed from
[68]); and
. durability of the person'’s association with the place of abode and how close their

connection with it is (discussed from [76]).

(See Diamond, Applegate, Van Uden, Case H97, Case J98 and Case Q55).

Connections are relevant only if they indicate a particular dwelling is a person’s
permanent place of abode

60. It does not matter how strong a person’s ties to New Zealand are if those ties do not
indicate that the particular dwelling in question is the person’s permanent place of
abode. For example, if a person has strong connections to New Zealand, but the only
dwelling they have here is a property they have never lived in and never intend to live
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61.

in, that property could not be their permanent place of abode. They clearly could not
be regarded as habitually residing there.

In Diamond, the taxpayer had never resided, or intended to reside, in his dwelling in
New Zealand. The dwelling had only ever been used as an investment property. In
those circumstances, the court considered the dwelling could not be the taxpayer’s
permanent place of abode, irrespective of any of the ties he had to New Zealand.
Because there was simply no question about whether the taxpayer habitually resided in
the dwelling before he left New Zealand (he did not), there could be no question about
whether he continued to habitually reside there during the tax years in question (the
first 4 years of his absence from New Zealand). Therefore, the court did not need to
analyse and weigh up the nature and extent of each of the connections the taxpayer
had to New Zealand. No matter how strong the taxpayer’'s connections to New
Zealand were, because he did not have any residential connections to the dwelling at
all, none of his connections to New Zealand could indicate that the dwelling was a
permanent place of abode for him. On any overall assessment of the taxpayer's
circumstances, the property was not a permanent place of abode for him before or
after his departure.

When a place of abode is a person’s permanent place of abode

62.

63.

64.

In most cases it is a simple matter to establish whether a person’s place of abode in
New Zealand is a permanent place of abode. Assume, for example, that a person who
normally lives in New Zealand, who owns and occupies a house here and who has
employment ties here, is absent for a fixed period of, say, 12 months. This person has
an enduring relationship with their New Zealand place of abode, and it is the place
where they usually live. That place of abode is their permanent place of abode — they
habitually reside there even though they are away from New Zealand for a time.

More difficult cases arise where the person has been absent from New Zealand for a
substantial period or where the person is here intermittently. Where the answer is not
clear, all relevant factors must be weighed carefully. As noted above, this involves
considering the continuity and duration of the person’s presence in New Zealand, and
the durability of the person’s association with the place of abode and how close their
connection with it is.

Paragraphs [76] — [102] discuss the relevant factors to consider in assessing the
continuity and duration of the person’s presence in New Zealand and the durability of
the person'’s association with the place of abode and how close their connection with it
is. It is important to understand that those factors are not of equal weight, and the
significance of each of them depends on the person’s particular circumstances. The
question is whether, having regard to the overall picture, there is a place of abode in
New Zealand in which the person habitually resides, such that it can be regarded as a
permanent place of abode for them.
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65.

66.

67.

68.

69.

70.

71.

A person’s connections to the location in New Zealand where their place of abode is
situated are relevant in objectively assessing whether a particular place of abode is a
permanent place of abode for them. The strength of such connections may indicate
that the abode is a place where the person habitually resides, even though they are
away for a time, and a place to which the person will likely return to live on an
enduring basis.

A person may also have connections to New Zealand generally, such as keeping a New
Zealand bank account, having membership in professional or trade associations, or
maintaining medical insurance with a New Zealand company (see further from [94]).
Such connections could be relevant to any location in New Zealand and are not by
their nature tied to any specific dwelling or location. General connections to New
Zealand are relevant only to the extent that they provide some indication about
whether the person is likely to return to New Zealand to live in their abode here, such
that it can be regarded as a permanent place of abode for them.

The factors that need to be considered are discussed next.

Continuity and duration of presence in New Zealand

As a general rule, the longer a person is present in New Zealand, the more likely it is
that their place of abode here is a permanent place of abode for them. Conversely, the
longer a person is absent from New Zealand, the less likely it is that their place of
abode here will continue to be a permanent place of abode for them.

This is not to say that periods of presence in or absence from New Zealand are the
overriding consideration. However, when a person is absent from New Zealand for an
extended period, it is less likely that their place of abode here continues to be a
permanent place of abode for them, even though they may still have connections with
New Zealand. The longer the period of absence, the less likely that the abode can be
considered a place in which they habitually reside.

Where a person is absent from New Zealand, a point would eventually be reached
where it would no longer be reasonable to consider that a place of abode they have in
New Zealand is still a permanent place of abode for them. Such an assessment would
be made taking all material facts into account. This would include whether the person
has maintained connections in New Zealand that indicate they will be returning to live
at the place of abode on a durable basis.

The longer a person is away from New Zealand, the fewer ties to New Zealand they are
likely to retain. This would typically support a conclusion that their dwelling here is no
longer a permanent place of abode for them. That said, there may be situations in
which a person lives in another country for an extended time but still maintains strong
ties to New Zealand. Depending on the circumstances, the person may continue to
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72.

73.

74.

75.

76.

77.

have a permanent place of abode here. As discussed from [103], a person may have
more than one permanent place of abode.

There is no specific length of presence in, or absence from, New Zealand that results in
a person acquiring or losing a permanent place of abode here. If a person has strong
connections with New Zealand and their place of abode here, it could be expected that
a longer period of absence would be required for their place of abode to no longer be
considered their permanent place of abode than if the person’s connections to New
Zealand and the place of abode were weaker. The totality of the particular
circumstances must be considered in each case.

The duration of presence factor focuses on the length of the person’s presence or
presences in New Zealand. The continuity of presence factor refers to whether the
person is present in New Zealand for continuous or interrupted periods.

The more continuous the periods a person is at their place of abode in New Zealand,
the stronger the indication that their place of abode here is their permanent place of
abode. This is because they are actually living here, rather than merely visiting for brief
periods. Likewise, the more continuous the periods of absence from New Zealand are,
the more that might indicate the person’s place of abode here is no longer a
permanent place of abode for them. This can be compared with a situation where
someone frequently returns to New Zealand.

However, while frequent trips back to New Zealand are a factor that might help
determine whether a person'’s place of abode here is a permanent place of abode for
them, this is not necessarily the case, and such trips must be viewed in context. For
example, regular visits may be explicable because the person is returning to see
children who live here with an ex-spouse, or to visit extended family. The weight to be
given to frequent visits should be considered in light of all the circumstances (including
whether they stay at their abode on those visits) and the reasons for their trips to New
Zealand.

Durability of association with a place of abode

Consideration of the durability of a person’s association with a place of abode involves
an examination of the extent and strength of the attachments the person has
established and maintained in New Zealand. The strength of such connections may
indicate whether the place of abode is a place the person habitually resides, even
though they are away for a time.

The case law establishes that factors to be considered when assessing whether a
person has a durable association with a place of abode, such that it can be regarded as
a permanent place of abode for them, include:
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78.

79.

. the nature and quality of the use of the dwelling and the person’s connection
with the dwelling (discussed from [78]);

. the person’s intentions (discussed from [84]);

. the person'’s family and social ties (discussed from [89]);

" the person’s employment, business interests and economic ties (discussed from
[94]);

" the person'’s personal property (discussed from [99]); and

" any other factors that shed light on whether the place of abode is a permanent

place of abode for the person (discussed from [101]).

(See, for example, Applegate, Van Uden, Case Q55, Case F138, Case J98, and Case U17
(1999) 19 NZTC 9,174 (TRA)).

The nature and quality of the use of the dwelling and the person’s connection with the
dwelling

The nature and quality of the use of a dwelling a person has in New Zealand, and the
connection the person has with the dwelling, are fundamental to determining whether
the dwelling is a permanent place of abode for them. If the person owns a house or
apartment in New Zealand they have previously lived in, for example, this would likely
be a stronger indication of an enduring connection with the place of abode than, say,
the ability to reside at a parent’s house that had previously been lived in.

A situation that often arises is where a young person lives away from the family home
some of the time, for example during university terms, but returns to the family home
during holidays. If the young person goes overseas after their studies, there is often a
question about whether the family home is a permanent place of abode for them. In
such circumstances, it may well be that the person had two permanent places of abode
before they left New Zealand — the family home and the student accommodation —
because they habitually resided in both places. It could therefore be that although
they no longer have the abode that was their student accommodation once they leave
New Zealand (for example, because they gave up the lease) the family home continues
to be a permanent place of abode for them. As in any other circumstances, this
depends on the nature and quality of the use the person habitually makes of that
abode. In this context, it would be relevant to consider how often and for how long
the person returned to the family home (both before they left New Zealand and after
their departure), the extent to which they are financially independent, and their
intended future use of the abode (which may change over time). Whether the family
home is the person’s permanent place of abode is a question of fact and requires an
overall assessment of the circumstances and the nature and quality of the use the
person habitually makes of the abode.
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80.

81.

82.

83.

As noted at [55], the permanent place of abode test is usually considered in a situation
where someone who has habitually resided at a dwelling in New Zealand has left New
Zealand for a time. In that situation, the question is whether they can be regarded as
continuing to habitually reside at their place of abode in New Zealand, despite a period
or periods of absence, such that it can be considered to be a permanent place of
abode for them. It is clear from Diamond that a property that a person has never lived
in, never intended to live in, and that has only ever been used as an investment could
not be a permanent place of abode for the person.

However, there may potentially be circumstances where a place of abode that a person
has not yet lived in, but intends to live in in the future, is their permanent place of
abode. While this would only be in limited situations, the Commissioner considers that
it could occur. For example, if the person’s permanent place of abode had been the
family home, and the family shifted during the person’s absence from New Zealand,
the new family home could be their permanent place of abode even though they had
not yet lived in it. The Court of Appeal in Diamond did not consider this type of
scenario, but the Commissioner considers that such an approach would be consistent
with the court’s approach and reasoning. The totality of the circumstances must be
considered. In the absence of changed circumstances, in such a scenario the new
family home could be viewed as essentially being a substitute for the previous family
home, which was clearly the person’s permanent place of abode. If a person habitually
resides in the family home, despite a period of absence from New Zealand, the
Commissioner considers that a shift in the location of the family home would not alter
the conclusion that the person continues to have a permanent place of abode in New
Zealand.

On the other hand, someone who lived overseas and bought a house in New Zealand
would not have a permanent place of abode here merely by virtue of that, even if they
intended to live there in the future. However, the house might become a permanent
place of abode for the person at some stage before they move here permanently or
even if they do not ever move here to live all the time. For example, if they started
coming to New Zealand and living in the house at regular intervals or for significant
periods, it may become their permanent place of abode at some stage, even if they
also have a permanent place of abode elsewhere. It is always necessary to consider the
circumstances as a whole, including the continuity and duration of presences in New
Zealand, the nature of the person’s visits to New Zealand and the reasons for them,
and what occurs over time (that is, the pattern over several years).

The extent to which a person has lived in a dwelling is a relevant consideration in
assessing whether the dwelling is a permanent place of abode for them.
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84.

85.

86.

87.

88.

89.

90.

91.

Intention

Determining whether a person’s place of abode in New Zealand is a permanent place
of abode for them is an objective enquiry (Case H97, Case J98 and Case Q55).
However, a person'’s intention can also be considered in such an enquiry (Case F138,
Case F139 (1984) 6 NZTC 60,245 (TRA), Case H97 and Case Q55).

A person'’s intentions about their presence in or absence from New Zealand and about
a place of abode they have here are important factors, though a person’s intentions are
not the central consideration. It is necessary to consider not only what was intended,
but what in fact occurred (Case F139 and Case H97).

In cases where a person is overseas, the intention to return to New Zealand to live may
be indicative of their place of abode here continuing to be a permanent place of abode
for them — a place in which they habitually reside, despite a period overseas.

However, it is important to balance consideration of a person’s intentions with all other
relevant factors. For example, if a person has departed from New Zealand for an
extended period, but intends to ultimately return, that intention alone will not establish
that the person'’s place of abode here remains a permanent place of abode for them.
On the other hand, if a person has departed for a relatively short period of fixed
duration, the intention to return will be a strong indicator that the person’s place of
abode here continues to be a permanent place of abode for them.

A person'’s intention is subjective. However, the weight a person’s stated intention is
given depends on the extent to which the circumstances support that stated intention.

Family and social ties

The location of a person’s family may be a factor of some importance. For example, if
a person is absent from New Zealand, but their immediate family (for example, spouse
or partner and dependent children) remain here, that will tend to support a conclusion
that the person’s place of abode here continues to be a permanent place of abode for
them.

Once again, however, family ties must be considered in relation to all the other
relevant factors. If a person is absent from New Zealand for a relatively short period,
the fact their family accompanies them overseas will not mean the person does not
have a permanent place of abode in New Zealand.

The weight to be attached to family ties may vary from individual to individual, and in
light of the nature and quality of the relationships. In determining the weight to be
given to any family ties, it is important to bear in mind the person’s particular
circumstances.
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92.

93.

94.

95.

96.

For example, in some circumstances it might be relevant that a person has dependent
children in New Zealand, and in other circumstances this would not be a relevant
consideration. For instance, if someone’s spouse or partner and children remain in the
family home in New Zealand while the person is overseas for a time, those family
connections are relevant, and indicate that the abode continues to be a permanent
place of abode for the person. On the other hand, if someone has dependent children
in New Zealand but they are estranged from them (as in Case U17) or they have
agreed for their children to remain in New Zealand with an ex-spouse (as in Diamond),
the fact the children are here does not provide any indication about whether the
person’s place of abode here continues to be a permanent place of abode for them.
While in the latter situation the person has important, close family ties to New Zealand,
and may well make regular trips back to New Zealand to see their children, those
connections need to be viewed in light of all the other circumstances and do not
necessarily suggest that any place of abode the person has in New Zealand continues
to be a permanent place of abode for them. Of course, if the person returns to New
Zealand from time to time to visit family and they stay at their place of abode here, the
fact they habitually stay at their abode is a relevant consideration.

Other social ties, such as membership of sporting and cultural associations, may also
be relevant in establishing whether a person’s place of abode here continues to be a
permanent place of abode for them — a place they habitually reside. Such ties are not
necessarily of much weight by themselves, but may suggest the person will be
returning to New Zealand to live (and in particular to the location in which their place
of abode is), and, together with other ties to that location or place of abode, may be
indicative of the person’s place of abode here continuing to be a permanent place of
abode for them.

Employment, business interests and economic ties

If a person is absent from New Zealand but retains employment, business, trade or
professional ties with New Zealand, that may be relevant to the extent it indicates the
person is likely to or intends to return to live in their place of abode here.

For example, university lecturers who take sabbatical leave overseas generally continue
to be employed and paid by the university during their absence. The continued
employment ties in such a situation are important in determining whether the person’s
place of abode in New Zealand remains a permanent place of abode for them. The
weight to be given to employment ties depends on their strength — for example,
whether employment is guaranteed after the absence or is likely still to be open to the
person, and the reasons for the employment arrangements being as they are.

Memberships of trade and professional associations may provide some indication as to
whether a person is likely to or intends to return to live in their place of abode in New
Zealand so should be taken into account, but by themselves do not carry much weight.
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99.

100.

101.

102.

The person'’s overall economic connections with New Zealand will be relevant only to
the extent they indicate the person is likely to or intends to return to New Zealand and
live in their place of abode here. Such connections are often of no assistance in
determining this. There are numerous reasons a person might retain a bank account
or credit card facility in New Zealand or have insurance coverage from New Zealand,
superannuation in New Zealand, or investments here or managed from here. Unless, in
the particular circumstances, these factors indicate the person habitually resides in
their place of abode here, they will not be relevant.

The Commissioner considers that paying child support for children in New Zealand is
not relevant, as it does not provide any indication about whether the person is likely to
return to New Zealand to live in their abode here, such that it can be regarded as a
permanent place of abode for them.

Personal property

If the person has personal property (for example, furniture or a vehicle) in New
Zealand, this could be taken into account to the extent it indicates they are likely to or
intend to return to live in their abode here.

The weight to be given to the fact a person has personal property in New Zealand
depends on the nature of the property and the person’s circumstances. For example, if
someone leaves the bulk of their furniture and other personal effects in New Zealand,
this would be of far more weight than someone leaving, say, a few personal effects
with a relative or friend.

Other factors

Other factors, such as whether the person receives New Zealand social welfare
assistance, or whether they regularly spend their holidays in New Zealand, may also be
relevant, but again, only to the extent that they indicate the person is likely to or
intends to return to live in their place of abode here.

There is no exhaustive list of factors to be taken into account. Any factor showing a
person has a durable connection to their place of abode in New Zealand may be
relevant, as it may assist in drawing the inference that the person intends to continue
to habitually reside in their place of abode in New Zealand, such that it can be
regarded as a permanent place of abode for them.

A person may have a permanent place of abode elsewhere

103.

Section YD 1(2) provides that a natural person is a New Zealand resident if they have a
permanent place of abode in New Zealand, “even if they also have a permanent place
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104.

105.

106.

107.
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of abode elsewhere”. Therefore, it is clear from s YD 1(2) that a person may have more
than one permanent place of abode.

The focus of the permanent place of abode test is on the person’s connections with
their place of abode in New Zealand, rather than on whether the person’s connections
are closer with the place of abode in New Zealand or with a place of abode in another
country. A person may be resident in New Zealand under the permanent place of
abode test even if they have closer connections with a place of abode in another
country.

That said, factors that suggest a person has a durable connection to their place of
abode in New Zealand must be weighed against contrary factors that indicate the
person no longer habitually resides at their place of abode here. Such contrary factors
could include evidence of the person’s connections to a foreign country or to a place
of abode in that country — for example, the purchase of a home in another country, or
family, social or other ties to another country.

If a person has established strong connections to another country, it is less likely they
will return to their place of abode in New Zealand, so it is less likely they can be
regarded as continuing to habitually reside there. Conversely, the lack of strong
connections to another country makes it more likely the person will return to their
place of abode in New Zealand, so more likely they can be regarded as still habitually
residing there (see, for example, Case H97).

However, there may be situations where a person has permanent places of abode in
more than one country and moves between those countries. The fact a person has
established strong connections in another country does not preclude them having a
permanent place of abode in New Zealand.

There may also be situations where a person has no permanent place of abode
anywhere. Lack of strong connections in another country will therefore not necessarily
mean a person’s place of abode in New Zealand is their permanent place of abode.

For example, in Case 10/2013 (2013) 26 NZTC 2-009 (TRA)® Judge Sinclair did not place
any particular weight on the taxpayer not having established roots in Irag, noting that
this was not surprising given the security issues in that country and the nature of the
taxpayer’s employment.

The extent of a person’s connections to a foreign country will be relevant in assessing
the person’s connections to New Zealand and their place of abode here. However, the
permanent place of abode test does not involve a comparison of the relative
“permanence” of different permanent places of abode. So long as a person has a
permanent place of abode in New Zealand, they are resident here under s YD 1(2).

8 The Taxation Review Authority decision in the Diamond case, which was ultimately decided by the
Court of Appeal.
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Summary - permanent place of abode

110. The above discussion about determining whether a person has a permanent place of
abode in New Zealand can be summarised as follows:

" A place of abode is a person’s permanent place of abode if it is a place where
they habitually reside from time to time even if they spend periods overseas. To
be a permanent place of abode, the abode must be a place where the person
habitually resides on an enduring, rather than temporary, basis.

" A person must have a place of abode (that is, a dwelling) in New Zealand to
potentially have a permanent place of abode here. This does not mean the
person needs to own the dwelling. However, simply having a dwelling is not
sufficient — the dwelling must be the person’s permanent place of abode.

. Deciding whether a dwelling is someone’s permanent place of abode requires an
overall assessment of the person’s circumstances and the nature and quality of
the use the person habitually makes of the place of abode.

. In determining whether a place of abode is a person’s permanent place of abode,
it is necessary to consider the continuity and duration of the person’s presence in
New Zealand and the durability of the person’s association with their place of
abode here and how close their connection with it is.

. To determine whether a person has a durable association with their place of
abode, the person’s overall connections with their place of abode and with New
Zealand must be weighed up. It is then necessary to evaluate the extent to which
those connections indicate the person has an enduring relationship with their
place of abode here, such that it can be considered to be their permanent place
of abode.

" It does not matter how strong a person’s ties to New Zealand are if those ties do
not indicate the dwelling in question is a permanent place of abode for the
person. For example, if a person has strong connections to New Zealand, but the
only dwelling they have here is a property that they have never lived in and never
intend to live in, that property could not be a permanent place of abode for
them.

Acquiring and losing a permanent place of abode

111. When a person becomes a New Zealand resident for tax purposes, the time that their
tax residence starts must be identified. Individuals can become resident as a result of
the operation of the permanent place of abode test or the 183-day rule (discussed
from [123]).

112. When a person satisfies the 183-day rule, their tax residence is back-dated (under
s YD 1(4)) to the first day of the 183 days that they were present in New Zealand in the
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12-month period. In most situations where a person becomes tax resident in New
Zealand, it is the 183-day rule and s YD 1(4) that establish when their residence starts.

However, a person could become resident under the permanent place of abode test
from a time before the first day of their presence in New Zealand under the 183-day
rule. This could occur, for example, if someone moved to New Zealand but regularly
travelled in and out of the country on business and did not trigger the 183-day rule for
some time. In those circumstances, the date at which the person acquired a
permanent place of abode in New Zealand would need to be determined, as their New
Zealand tax residence could start from that point.

When a person leaves New Zealand, the time when their New Zealand tax residence
ends must also be identified. A person does not cease to be tax resident until they
have been absent from New Zealand for more than 325 days in a 12-month period
and no longer have a permanent place of abode here.

The date that a person ceases to have a permanent place of abode in New Zealand is
therefore relevant if it occurs sometime after the 325 days of absence. The date a
person ceases to have a permanent place of abode here is also relevant if it occurs
during the 12-month period in which they satisfy the 325-day rule. In this situation,
the interaction between the permanent place of abode test in s YD 1(2) and the back-
dating rule in s YD 1(6) (see [133]) results in the person ceasing to be tax resident in
New Zealand from the day after the day they cease having a permanent place of abode
in New Zealand.

The time at which a person acquires or ceases to have a permanent place of abode is
determined by an evaluation of the circumstances of each case. The objective is to
determine the point in time at which the person:

. acquires a permanent place of abode in New Zealand by being present here and
establishing an enduring connection with a place of abode here; or

" ceases to have a permanent place of abode in New Zealand by ceasing to
habitually reside at a place of abode here.

If a person’s circumstances change at any point, it is necessary to reconsider whether
they have a permanent place of abode here. It may be that the change in
circumstances results in the acquisition or loss of a permanent place of abode here. It
is relevant to consider the time of occurrence of such events as:

" commencement or termination of employment;

" changes in the location of the person’s family;

" changes in personal circumstances such as relationship status;
" purchase or sale of real or personal property;

] commencement or termination of a lease;
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] transfer of financial affairs;

. appointment to or resignation from trade, professional, sporting or cultural
associations; and

. departure from or arrival in New Zealand for an extended period.

118. In some situations, the combination of such factors may indicate a person acquires or
ceases to have a permanent place of abode at a time other than on their arrival in or
departure from New Zealand.

Examples illustrating the concept of “permanent place of abode”

Note: The following examples deal only with the permanent place of abode test. They do
not consider the 183-day rule, the 325-day rule, any DTA implications, or any potential
application of the transitional resident rules.

The examples illustrate the way in which a person’s overall circumstances need to be
considered to determine whether they have a permanent place of abode in New Zealand.

The conclusions in the examples are based on the facts known at a particular time. If what
eventuates differs from this, the results could be different for some or all of the years in
question. If a person’s circumstances change during their absence from New Zealand, it is
necessary to reconsider whether they have a permanent place of abode here.

Example | Tauira 1 - Three-year secondment overseas

Facts: Cate, who is normally resident in New Zealand, is seconded to Canada in
connection with her employment for a fixed period of 3 years. Cate intends to return
to New Zealand after the period of secondment, and the terms of her secondment are
such that her job is available for her to return to. Cate’s partner and children
accompany her to Canada.

The family home in New Zealand is owned by a family trust, of which Cate’s parents
and their solicitor's trustee company are trustees. Cate, her partner and their children,
together with Cate’s siblings and their families, are the trust’'s beneficiaries. The house
is rented out while the family is in Canada.

Cate and her family leave their furniture and most of their other personal belongings in
storage in New Zealand during their absence. Cate retains her New Zealand
investments and her connections with several professional and sporting associations
here. Cate and her family return to New Zealand each year to spend Christmas with
family and have a summer holiday here.

Page 27 of 133



IS XX/XX | Issue date

Result: Cate would have a permanent place of abode in New Zealand when she leaves
for Canada. During the period of her absence, her place of abode here may cease to
be her permanent place of abode. This depends on what eventuates. Cate should
assess her overall circumstances throughout the period of her absence from New
Zealand to ascertain whether she continues to have a permanent place of abode here.

Explanation: Cate has a place of abode in New Zealand that she habitually resided in
before leaving for Canada. The question is whether, during her absence from New
Zealand, that house continues to be a place Cate habitually resides.

Although Cate will be absent from New Zealand for 3 years, this is not of itself
inconsistent with her place of abode here remaining a permanent place of abode — a
place she habitually resides. All the relevant factors must be weighed up. In this case,
Cate has retained ties with New Zealand: she still has most of her personal property
here, maintains membership of several professional and sporting associations, and has
investments here. Cate also retains employment ties with New Zealand, as her
secondment is in connection with her New Zealand employment. Cate has a definite
intention to return to New Zealand at the end of the 3-year secondment and to
resume living in the family home here. Although the house is owned in trust, Cate'’s
parents are trustees and the family members are all beneficiaries. It is reasonable to
infer that the trustees will enable the family to resume living in the family home on
their return. At the time she leaves New Zealand, the strength of Cate’s enduring
connections with New Zealand and with her place of abode here are sufficient to
establish that her home here continues to be a permanent place of abode.

If, at the time she left New Zealand, Cate’s circumstances had been different, she may
not have had a permanent place of abode in New Zealand from the time of her
departure. For example, Cate would not have had a permanent place of abode in New
Zealand from the time she left if she had not intended to return to New Zealand after
the secondment, she did not have a guaranteed position available for her to return to,
and she and her family had taken most of their furniture and other belongings with
them.

However, whatever Cate's circumstances at the time of her departure, realistically those
circumstances are unlikely to remain exactly as they were. Over the period of her
secondment in Canada, decisions Cate makes and events that occur might lead to a
conclusion that her place of abode here ceases to be her permanent place of abode
from a particular time or might support a conclusion that it remains her permanent
place of abode. For example, Cate and her family might decide they love Canada and
want to stay, and Cate or her partner might secure work and visas to enable them to
do that, and they may take their belongings out of storage and move them to Canada.
In those circumstances, Cate would cease having a permanent place of abode in New
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Zealand from that point. On the other hand, Cate might not enjoy living in Canada,
and might try to renegotiate her secondment arrangements to return to New Zealand
earlier, or at least form the definite intention to return as soon as possible.

Further to the need to consider the circumstances as they evolve, another relevant
factor is whether Cate and her family stay in their place of abode here on their trips
back each summer (for example, because the property is rented to students during the
university year, but able to be used by them between December and February). In
those circumstances, Cate’s place of abode here may well continue to be her
permanent place of abode throughout the 3-year period.

It is always necessary to make an overall assessment of a person’s circumstances and
the nature and quality of the use they make of their place of abode in New Zealand in
deciding whether it continues to be a permanent place of abode for them. Life events
and changes in circumstances may mean someone ceases to have a permanent place
of abode in New Zealand, so it is necessary to periodically consider the situation
throughout the period of someone’s absence.

Example | Tauira 2 - Potential to live with parents on return does not mean a person
will have a permanent place of abode in New Zealand

Facts: Mike departs from New Zealand on a working holiday (his “OE" — overseas
experience). He intends to return to New Zealand after his OE, though he is not sure
when that will be. Before he left New Zealand, Mike had been living in a rented flat in
Wellington for a couple of years, prior to which he had lived with his parents (also in
Wellington). Mike terminates his lease when he leaves New Zealand. Mike resigns
from his job and stores his personal effects with his parents, who are happy for Mike to
return to live with them if he wishes on his return. Mike leaves his KiwiSaver account in
New Zealand and takes a contributions holiday. Mike ends up returning to New
Zealand to live after 18 months away.

Result: Mike does not have a permanent place of abode in New Zealand while he is
overseas.

Explanation: Mike terminated the lease on the flat he lived in before he left New
Zealand. Therefore, it does not continue to be a place he habitually resides from that
point.

Although Mike could return to live with his parents when he comes back to New
Zealand, the fact he lived independently from his parents for a couple of years before
leaving New Zealand means he no longer habitually resided at their house before his
departure from New Zealand.
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Therefore, it is irrelevant that Mike intends to return to New Zealand after his OE or
that he has stored his personal effects here and has family ties here.

If Mike had never lived independently from his parents before going overseas, his
parents’ house might continue to be his permanent place of abode when he left New
Zealand. While, when he leaves New Zealand, Mike does not know when he will
return, he is going on an OE and does not have the intention of leaving New Zealand
permanently. Mike has left his personal effects at his parents’ house, has family ties
here, and intends to return to New Zealand after his OE. In this scenario, because Mike
had lived with his parents before going overseas, their house might continue to be his
permanent place of abode because it is the place he habitually resides, despite a
period of absence from New Zealand. However, this is a question of fact and requires
an overall assessment of the circumstances, including the extent to which Mike is
financially independent, and whether he intends to return to his parent’s house to live
more than temporarily. Even if Mike's parent’'s house is still his permanent place of
abode at the time he leaves New Zealand, there could come a point at which it ceases
to be, because he no longer habitually resides there — this depends on what ultimately
occurs. It is always necessary to make an overall assessment of a person’s
circumstances and the nature and quality of the use they make of their place of abode
in New Zealand when deciding whether it continues to be a permanent place of abode
for them.

Example | Tauira 3 — Permanent places of abode in New Zealand and elsewhere

Facts: Li is a New Zealand citizen who has extensive business interests in New Zealand
and Australia. Li owns a house in each country, neither of which is rented out, and
both of which are available for his use. Li spends most of his time in Australia, but he
regularly travels to New Zealand in connection with his business here. In total, Li
spends up to 5 months of the year in New Zealand, staying in his house here most of
the time he is here (except when his business requires him to be elsewhere in New
Zealand). These trips vary in length from 2 days up to several weeks. Li has significant
investments in New Zealand, and he is a member of cultural and sporting associations
here. Li's immediate family lives in Australia.

Result: Li has a permanent place of abode in New Zealand.

Explanation: Li has a place of abode in New Zealand that he habitually resides in. He
spends up to 5 months of the year in New Zealand, and for most of that time
(whenever possible) he resides in his house here. Li's presence in New Zealand is
generally for short periods — that is, his presence here is not of a continuous nature.
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However, Li resides in his house here for long enough each year that there is no
guestion he habitually resides there, so it is a permanent place of abode for him.

In addition, Li has substantial connections with New Zealand, and those connections
are maintained through regular trips to New Zealand. Those factors further bolster the
conclusion that his place of abode here is a permanent place of abode.

Although he also has a place of abode in Australia, Li usually or typically lives in both
of his places of abode on an enduring, rather than temporary, basis. A person with a
permanent place of abode in New Zealand is tax resident under the permanent place
of abode test even if they also have a permanent place of abode elsewhere.

Example | Tauira 4 - Sale of former permanent place of abode but having another
dwelling in New Zealand

Facts: Ronan is a software developer who has lived in Wellington for 12 years and has

a partner there. He and his partner own the apartment they live in and another similar
apartment in a nearby building that they rent out. Ronan accepts a 2-year contract in

Dublin.

For the first year of his contract, Ronan returns to Wellington every few months to see
his partner, after which she decides to take a year of unpaid leave and join him in
Ireland for the remainder of his contract.

At that time, they sell the apartment they had lived in, given that they will be down to
one income and wish to travel a little in Europe in the second year of Ronan’s contract.
They sold the apartment they lived in rather than the investment property because it
was not subject to a lease so was easier to sell promptly.

The couple intend to return to Wellington after Ronan’s contract — they have many
friends there and Ronan'’s partner’s family live there. In addition to the investment
property he owns with his partner, Ronan has a sizeable New Zealand share portfolio.

Result: Ronan has a permanent place of abode in New Zealand during the first year of
his absence.

Explanation: In the first year of Ronan’s absence, there is a place of abode in New
Zealand that he habitually resided in before leaving for Ireland — the apartment he and
his partner owned and in which they lived. Although Ronan was away from New
Zealand, it remained his permanent place of abode for the first year of his absence.
His partner continued to live there, and Ronan returned to see her every few months.
The apartment would have been furnished with Ronan and his partner’s belongings,
and Ronan intended to return to New Zealand to live after his 2-year contract. In
addition, Ronan has several enduring connections with New Zealand, and Wellington
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in particular — he has lived in Wellington for 12 years and intends to return there with
his partner after his 2-year contract, he has family ties there (his partner’s family), and
he has substantial investments in New Zealand. These factors support a conclusion
that he was likely to continue living in the apartment in Wellington on his intended
return to New Zealand, so it remained a place in which he habitually resided, despite a
period of absence.

In the second year of Ronan’s absence from New Zealand, after the sale of the
apartment in which he had lived, Ronan ceased having a permanent place of abode in
New Zealand. Once the apartment was sold, Ronan no longer has an abode in New
Zealand in which he habitually resides. Although Ronan and his partner own an
investment property that is very similar to the apartment in which they lived, and they
may indeed decide to live in it on their return to New Zealand, Ronan has never lived
in that property, and it has only ever been used as an investment property. Therefore,
it is irrelevant in respect of the second year of his absence that Ronan intends to return
to New Zealand after his contract finishes or that he has numerous ties to New Zealand
generally and Wellington more specifically — none of those ties indicate that the
investment property is Ronan’s permanent place of abode.

Example | Tauira 5 — Spouses departing New Zealand and ceasing to have a permanent
place of abode in New Zealand at different times

Facts: Melanie and her husband and four young children live in Tauranga. Melanie
gets a lucrative job offer in London and the family decide to move there. They have no
intention to return to New Zealand to live in the foreseeable future and intend the
move to be permanent. As such, the couple decide to sell their family home.

Melanie moves to London in October to start her new job. Her husband stays behind
in Tauranga until December so the children can finish the school year and to arrange
the sale of their home. Once Melanie arrives in London, she enrols the children in
schools there from the start of the following year. Melanie and her husband retain a
one-bedroom rental property in Tauranga, which they have owned for several years.
They leave their share portfolio to be managed by their New Zealand broker. They
have life insurance policies with a New Zealand insurance company and retain those
policies. The family home is sold in November. The sale settles in mid-December, at
the end of the school year, at which time Melanie’s husband and children move to
London as planned.

Result: Melanie does not have a permanent place of abode in New Zealand from the
date of her departure in October. Her husband does not have a permanent place of
abode from when the sale of the family home settles in mid-December.
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Explanation: Although Melanie, at least initially, continues to have strong connections
to New Zealand, her place of abode here is no longer her permanent place of abode.
In the 2 months after she leaves New Zealand, her husband and children remain here,
living in their family home. However, this is so the children can finish the school year
here and Melanie’s husband can arrange the sale of the family home. In the
circumstances, it does not indicate that the family home continues to be Melanie’s
permanent place of abode — she no longer habitually resides there. Melanie has no
intention to return to live in New Zealand in the foreseeable future, nor to live in the
home again, and the sale of the home shortly after her departure supports this. The
retention of some investments and insurance in New Zealand is not by itself significant,
and does not indicate that the home continued to be Melanie’'s permanent place of
abode until it was sold.

Melanie has never resided at the rental property that she and her husband own — it
was acquired solely as an investment and has always been used as such. Itis not a
place they habitually live. Therefore, it would not be Melanie’s permanent place of
abode even if she maintained strong ties to New Zealand after her departure.

Melanie's husband continues to habitually reside in the family home until the sale
settles in mid-December. Therefore, it remains his permanent place of abode until that
time.

If some time after Melanie left New Zealand but before the family home was sold,
circumstances changed such that Melanie ended up forgoing the job opportunity in
London and returning to New Zealand to the family home to live, the home would
become her permanent place of abode once again from that time. This would not
alter the fact that on her departure the family home ceased to be her permanent place
of abode.

Example | Tauira 6 — Family home relocation during a person’s absence from New
Zealand

Facts: Cameron is a civil engineer who goes to Japan for work for 18 months.
Cameron'’s children are about to start high school, and the family had intended to
move from Christchurch to Dunedin soon, to be closer to extended family. Cameron
and his wife agree that she and the children will stay in New Zealand for the 18 months
Cameron will be away, during which time they will move to Dunedin so the children
can start high school there. Cameron’s wife and children make the move from
Christchurch to Dunedin, and Cameron will join them there once he returns from
Japan.

Result: Cameron has a permanent place of abode in New Zealand during his absence.
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Explanation: Cameron has a place of abode in New Zealand that he habitually resides
in — being the family home. Cameron lived in the original family home in Christchurch
before going to Japan. He had a durable association with the home in Christchurch,
and it continued to be his permanent place of abode despite his absence. Once the
family home shifts because the family move to Dunedin, Cameron has a durable
association with the new family home there through his wife and children living there
and his intention to live there on his return. This association establishes that the new
family home is Cameron’s permanent place of abode. Although Cameron has not
previously lived in Dunedin, his family home has been established there during his
absence, and he will join his family there on his return. Cameron habitually resides in
the family home with his wife and children, and the fact the family home has shifted
during Cameron'’s absence does not alter that. The new family home can be viewed as
essentially being a substitute for the previous family home, which was clearly
Cameron’s permanent place of abode.

Example | Tauira 7 - Fly-in fly-out worker with family in New Zealand

Facts: Charlie and his wife own a house in Auckland, where they live with their children
and where he is a member of several local clubs. Charlie starts working as a fly-in-fly-
out (FIFO) miner in Moranbah in Queensland (Australia). He works for periods of

8 weeks at a time, between which he returns to his home in Auckland for a week off.

Charlie's wages are paid into an Australian bank account, in Australian dollars, and
most of his wages are automatically transferred from there into the New Zealand bank
account he holds jointly with his wife.

Charlie's employer provides him with accommodation at the mine site.

On his week off when he returns to New Zealand, Charlie maintains his sporting and
social ties.

Result: Charlie has a permanent place of abode in New Zealand.

Explanation: Charlie has a place of abode in New Zealand that he habitually resides in
— the house that he and his wife own and that is their family home. Although Charlie is
absent from New Zealand for the bulk of each year, his absences are solely because of
the nature of his job, and there is no question that his home in Auckland continues to
be a place he habitually resides, so it is a permanent place of abode for him.
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Example | Tauira 8 — No dwelling in New Zealand that could be a permanent place of
abode, and insufficient connections even if, on alternate facts, there was a dwelling

Facts: Daniel is an engineer who has lived in Napier all his life. He accepts a 2-year
contract working on an oil rig in Malaysia for periods of 4 weeks at a time. When he
takes up the job, he terminates the lease on the flat he has lived in for the last year.

Between his stints on the rig, Daniel has two weeks off. He has a periodic lease on an
apartment in Malaysia, and for most of his weeks off he stays there.

At other times he travels elsewhere, sometimes returning to New Zealand to visit
family and friends here. When he is back in New Zealand, Daniel stays at his parents’
house in Napier.

Daniel's wages are paid into his Malaysian bank account, in American dollars.

He has no plans to return to New Zealand permanently — his intention is to work and
live in Malaysia indefinitely. Daniel's employer has sponsored his Malaysian work
permit and will continue to do so as long as he stays with the company.

Result: Daniel does not have a permanent place of abode in New Zealand.

Explanation: Daniel terminated the lease on the flat he lived in before he left New
Zealand. Therefore, it does not continue to be a place he habitually resides from that
point.

Although Daniel might potentially be able to return to live with his parents when he
comes back to New Zealand, the fact he lived independently from his parents for at
least a year before leaving New Zealand means he no longer habitually resided at their
house before his departure from New Zealand. The fact that he stays at his parents’
house during some of his time off, when he returns to New Zealand to catch up with
friends and family, does not suggest he habitually resides there.

Even if Daniel had recently graduated from his university degree before leaving New
Zealand, so had lived with his parents immediately before going overseas, his parents’
house would not be his permanent place of abode once he leaves New Zealand. This
is because Daniel has not retained sufficient connections with New Zealand for his
parents’ house here to remain his permanent place of abode. Although Daniel
periodically visits his parents and friends in Napier, he has no other significant ties
here, does not intend to return to New Zealand permanently, and intends to work and
live in Malaysia indefinitely. Daniel's employer will continue to sponsor his work
permit, which indicates that this intention would seem to be reasonably held. In this
scenario, Daniel would have lived with his parents before leaving New Zealand because
he was still studying. However, by the time he left New Zealand he would have
completed his degree and been financially independent. That, together with the fact
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Daniel has no intention to return to New Zealand permanently and intends to work
and live in Malaysia indefinitely, indicate that Daniel would no longer be said to
habitually reside at his parents’ home.

Example | Tauira 9 - Members of a family may acquire (or cease to have) a permanent
place of abode in New Zealand at different times

Facts: In 1982, Edward, a United Kingdom citizen, moved to New Zealand with his wife
Amelia, a New Zealander. They both had a permanent place of abode here from that
time. They married in 1985, and Edward was granted a permanent residence visa.

In 1995, the couple and their two daughters moved to Singapore because of a job
opportunity for Edward.

In 2000, Edward and Amelia purchased a small lifestyle property just out of Auckland
to use as a holiday home. They stayed at the property when they were back in New
Zealand for holidays — about 2 or 3 months a year. Other family members in New
Zealand also used the property for holidays.

In 2002, Amelia moved back to New Zealand to care for her mother who was
terminally ill. Edward and Amelia decided their daughters should attend school in New
Zealand, so the children moved here in January 2003 and went to boarding school.
Amelia lived in the property that had previously been used as a holiday home, and the
children lived there during school holidays.

In 2003, Edward came to New Zealand regularly to see Amelia and the children — about
22> months in total over that year.

After Amelia’s mother passed away in 2004, Amelia stayed in New Zealand as one of
the children had been injured in a car accident. From that point, Edward re-arranged
his work commitments so he could come to New Zealand not just for holidays, but
more frequently, to support Amelia and the children. From that point, Edward spent
about 4 months of each year in New Zealand with Amelia and the children.

It became clear the daughter’s injuries would require long-term treatment, including
surgeries and rehabilitation. At that point Edward decided to live in New Zealand all
the time. He did so from 2006, giving up his lease in Singapore and bringing the rest
of his personal effects from there to the family home in New Zealand.

Result: Edward has a permanent place of abode in New Zealand from 2004, when he
re-arranged his work commitments so he could come to New Zealand more frequently
— from which time he spent about 4 months of each year here.
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Explanation: Edward had a place of abode in New Zealand from 2000, when he and
Amelia purchased the property they used as a holiday house. However, the house was
not Edward’s permanent place of abode at that time, as he did not habitually reside
there on a permanent basis, but rather for temporary periods during holidays in New
Zealand.

The permanent place of abode test needs to be considered on an individual basis. The
fact Amelia and the children moved back to New Zealand in 2002 and 2003,
respectively, does not mean the house here became Edward’s permanent place of
abode by virtue of the family living there. This is because Edward continued to live in
Singapore, where he had lived since 1995, he did not habitually reside in the New
Zealand house on a permanent basis. He came back only for relatively short holidays,
and he had no intention to do otherwise at that time.

It was after his daughter’s accident, when Edward re-arranged his work commitments
so he could come to New Zealand more frequently — spending about 4 months of each
year here — that he established a permanent place of abode here. From that point,
Edward started habitually residing in the family home more than just temporarily for
relatively short holidays, though he continued to also habitually reside in his residence
in Singapore. From that point, the nature and quality of the Edward's use of the
property changed. The house here therefore became Edward'’s permanent place of
abode from that point.

The day-count rules

119. In addition to the permanent place of abode test, there are day-count rules in the Act,
under which a person can become tax resident in New Zealand or cease to be tax
resident in New Zealand. These rules are referred to as the 183-day rule and the 325-
day rule.

120. These rules are set outins YD 1 as follows:

YD 1 Residence of natural persons

183 days in New Zealand

(3) A person is a New Zealand resident if they are personally present in New Zealand for
more than 183 days in total in a 12-month period.

Person treated as resident from first of 183 days

Page 37 of 133



IS XX/XX | Issue date

4) If subsection (3) applies, the person is treated as resident from the first of the 183 days
until the person is treated under subsection (5) as ceasing to be a New Zealand resident.

Ending residence: 325 days outside New Zealand

(5) A person treated as a New Zealand resident only under subsection (3) stops being a New
Zealand resident if they are personally absent from New Zealand for more than 325 days
in total in a 12-month period.

Person treated as non-resident from first of 325 days

(6) The person is treated as not resident from the first of the 325 days until they are treated
again as resident under this section.

The part-day rule

121. For the purposes of the 183-day and 325-day rules, if a person is present in New
Zealand for part of a day, that day counts as a full day of presence and does not count
at all towards days of absence. This is provided for in s YD 1(8) which states:

YD 1 Residence of natural persons

Presence for part-days

(8) For the purposes of this section, a person personally present in New Zealand for part of a
day is treated as—

(a) present in New Zealand for the whole day; and

(b) not absent from New Zealand for any part of the day.

122. Therefore, days of arrival in and departure from New Zealand are treated as full days of
presence in New Zealand for the 183-day and 325-day rules.

The 183-day rule

Overview of the rule

123. Section YD 1(3) provides that a person is a New Zealand resident if they are personally
present in New Zealand for more than 183 days in total in a 12-month period.

124. If the 183-day rule is satisfied, s YD 1(4) then provides that the person is treated as
resident from the first of those 183 days, until they are treated as ceasing to be
resident under subs (5) (the 325-day rule).
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125. The 183-day rule is satisfied if a person is present in New Zealand for more than 183
days in total in any 12-month period. The rule does not relate to an income year, a
calendar year, or any other particular 12-month period. The 12-month period does not
need to include the date as at which residence is being assessed, and the days of
presence do not need to be consecutive.

Relationship between the 183-day rule and the permanent place of abode test

126. The 183-day rule operates in conjunction with the permanent place of abode test in
s YD 1(2). But the permanent place of abode test is the overriding test.

127. Therefore, if a person has a permanent place of abode in New Zealand, they are
resident in New Zealand even if they have not been present here for more than
183 days in total in any 12-month period.

128. Because the tests operate in conjunction with one another, a person who has acquired
a permanent place of abode in New Zealand (for example, someone who has moved
here from overseas) may have their residence back-dated to a time before that under
the 183-day rule and s YD 1(4). This could occur, for example, if the person came to
New Zealand for a holiday or job interview before moving here or because the person
did not acquire a permanent place of abode immediately on moving to New Zealand,
but some time later.

129. If a person has been present in New Zealand for more than 183 days in total in any 12-
month period, that person is tax resident in New Zealand from the first of those days
of presence (or from when they acquired a permanent place of abode here — whichever
is earlier) until they cease to be tax resident.

130. A person who is tax resident under the 183-day rule ceases to be tax resident if they:
. satisfy the 325-day rule (discussed from [133]);
. do not have a permanent place of abode here (discussed from [43]); and

= are not absent from New Zealand in the service of the New Zealand Government
(discussed from [147]).

Examples illustrating the 183-day rule

Note: The following examples deal only with the 183-day rule. They do not consider the
permanent place of abode test, the 325-day rule, any DTA implications, or any potential
application of the transitional resident rules.
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Example | Tauira 10 — The 183-day rule

Facts: Amy arrived in New Zealand on 1 October 2012 and stayed here until 1 March
2013, a total of 152 days of presence in New Zealand. Amy was then absent from New
Zealand for 200 days. She then returned to New Zealand on 18 September 2013, and
stayed here for a further 7 months. It is assumed Amy was not resident in New
Zealand before 1 Octo